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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Monday, February 22, 2010 4:58 PM
To: 'Baber, Bruce'
Cc: Barbara Solomon
Subject: Royal Crown / Coca-Cola

Dear Bruce: 
 
Related to our correspondence earlier today regarding an extension of the discovery period to take the additional Royal 
Crown's witnesses' depositions, I wanted to follow up with you regarding some additional outstanding discovery issues: 
 
1.  Interrogatories:  You indicated that you would be serving a set of revised interrogatories.  When do you intend to do 
so? 
 
2.  Royal Crown's Document Production:  As I previously advised, we are still in the process of reviewing materials that 
Royal Crown has gathered in response to TCCC's document requests.  Although I indicated that I hoped we would be 
able to make production by the end of this month, it is more likely that production will not be until next week. 
 
3.  TCCC's Responses to Royal Crown's Third Document Requests:  We received TCCC's responses to Royal Crown's third 
set of document requests.  Two issues:   
‐‐  First, we would like to set up a conference call this week to discuss TCCC's objections.  Generally speaking, we believe 
it is improper for TCCC to refuse to produce materials about VITAMIN WATER ZERO or any other product/mark that is 
not the subject of an opposed application.  As you know, we have alleged that the term ZERO as used in TCCC's applied‐
for marks is generic or descriptive, and therefore use of the term in connection with TCCC's other products is relevant to 
the proceeding to the extent it shows descriptive/generic use of the term.  Moreover, TCCC has claimed a family of 
marks, and I imagine that TCCC purports to include VITAMIN WATER ZERO within this family; please advise if we are 
mistaken.  The preceding comments are in response to your General Objections 2 and 3, and your responses to Requests 
Nos. 40 and 43‐46.  We also would like you to explain your objections to Requests Nos. 39, 40, 41, 47 and 48, which we 
believe are improper.  Additionally, we would like you to explain what you mean by the phrase "as descriptive phrases" 
with respect to the documents TCCC has agreed to provide in response to Requests Nos. 39 and 40.  Further, we would 
like you to explain what you mean by stating in response to Request No. 48 that TCCC will produce documents only if 
they "can be identified through a search that is reasonable in scope."   
‐‐  Second, we would like to know when TCCC expects to make its production in response to these requests.  Given the 
impending trial, we obviously cannot wait multiple months, as we have had to with respect to TCCC's prior productions.
 
Regards, 
Laura 

  
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
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Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Wednesday, May 12, 2010 7:40 PM
To: Laura Popp-Rosenberg
Cc: Brown, Emily
Subject: TCCC / Royal Crown -- ZERO Oppositions

Laura -- 
  
This is in response to your letter dated April 29 regarding the above matters, and will address the 
issues you raised in the order in which you raised them. 
  
Schedule for Proceedings  --  Thank you for preparing the stipulation regarding the complete 
schedule.  We are in general agreement with the proposed schedule as set forth in your draft 
"Stipulation To Correct Schedule," with one exception.  I believe that the correct date for Royal 
Crown's pretrial disclosures should be June 10 (or so, I have not done the actual calculation), and not 
June 19 -- which is only about five days before the start of the testimony period instead of the normal 
fourteen or so.  I think this may be just a typographical error, but let me know if it was intentional.  We 
also have a very few minor, non-substantive edits to the draft, and will send to you tomorrow a 
revised document that reflects our proposed changes (including the change of the pretrial disclosure 
date). 
  
TCCC's Interrogatories to Royal Crown  --  Further to our prior discussions, we plan to serve our 
revised interrogatories tomorrow -- i.e., on Thursday, May 13 -- or on Friday of this week (May 14) at 
the latest.   
  
TCCC Responses to Third Set of Document Requests  --  As we discussed during our recent 
telephone conference, we agree to produce at least some documents regarding Vitaminwater Zero.  
To the extent our responses to the document requests need to be supplemented to indicate or 
confirm what we are willing to produce, we will serve supplemental responses on or before next 
Wednesday, May 19. 
  
As to the issue of any foreign decisions regarding any of TCCC's ZERO marks, we do not believe that 
the Otokoyama decision is on point.  As you know, that decision relates to the issue of whether a 
foreign language word is a generic term in its native language, and there is no such issue in these 
proceedings.  The Otokoyama decision itself confirms the general rules that foreign decisions are as 
a general matter not relevant, that any relevance depends on the purpose for which such decisions 
are offered, and that such decisions are not relevant and inadmissible if the purpose is arguably to 
show whether a mark is registrable.  These same rules have been confirmed and applied in 
numerous TTAB decisions, such as ExxonMobil Oil Corp. v. Bartels Mangold Electronic GmbH, 2007 
WL 2344690 (TTAB 2007)(excluding OHIM decision as irrelevant and of no probative value) and the 
cases cited therein.   
  
Consistent with these authorities, we do not believe that there is any relevant purpose for which any 
such decisions could be offered in these cases and therefore continue to believe that any decisions 
by foreign tribunals "finding one or more of TCCC's Marks to be descriptive or generic or otherwise 
incapable of functioning as a trademark" are not relevant and would not be admissible.  We are, 
however, willing to consider this issue further if you can identify for us the purpose for which you think 
such decisions would be relevant and admissible. 
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TCCC Document Production  --  Based on current information and schedules, we believe that we will 
be able to produce any additional TCCC documents responsive to Royal Crown's third and fourth sets 
of document requests on or before Thursday, June 3. 
  
TCCC Responses to Royal Crown's Fourth Document Requests  --  As to general objection 3, which 
relates to your defined term "Other TCCC Products," we continue to believe that it is a proper 
objection.  As you know, marks that are not at issue and products bearing those marks are generally 
not relevant to Board proceedings.  That said, however, we have responded to the individual 
document request in this set that uses the defined term "Other TCCC Products" (request 60) and 
have stated that we will produce responsive documents as described.  We therefore do not see a live 
issue as to the general objection.  Please let us know, however, if we are misunderstanding your 
comments with respect to the general objection. 
  
As to requests 49 and 52, we will identify any additional privileged documents in a supplement to our 
previously-produced privilege log, and will do so when we produce any additional non-privileged 
documents. 
  
As to requests 50, 51, 53-58 and 62, we are currently attempting to determine the requests in 
response to which we will have additional documents to produce.  As presently advised, I believe we 
will have additional documents responsive to at least several of these requests. 
  
As to request 63, we did not intend our response to be limited as you describe, and apologize for any 
confusion that the wording of the response may have caused.  We intend to produce responsive 
documents of the type described regardless of whether TCCC retained the creative agency in 
question. 
  
Royal Crown Responses to TCCC First Document Requests  --  Your comments with respect to the 
issues we discussed are generally consistent with our notes of our conversation.   We would 
appreciate your clarifying, however, whether Royal Crown believes that its production is complete.  In 
particular, I understood from our conversation in Texas that certain audio and video materials were 
not reproduced properly, were inadvertently not included in the disk that you produced to us, and 
were in your offices and would be produced upon your return from Texas.  In addition, I was under 
the impression that there were some additional materials identified in the recent depositions that you 
were attempting to locate and produce.  Please advise whether this is correct or not. 
  
We are continuing to review the Royal Crown production and will let you know if we believe that there 
are any documents that have not been produced or have any other issues relating to the responses. 
  
Finally, we have not yet received Royal Crown's privilege log -- but did receive at least some redacted 
documents.  Please let us know when you expect to send us Royal Crown's privilege log. 
  
Trial Testimony Procedure  --  We are agreeable to the procedures you propose with respect to the 
direct testimony of witnesses during the testimony periods, with the understanding that the 
procedures relate only to direct examination and not the submission of testimonial evidence 
generally, i.e., they do not apply, for example, with respect to redirect examination.  We would also 
ask that any testimony submitted by declaration be delivered either electronically or by hand to the 
other side by the applicable due date (on or before the 15th or 7th day of the period), so that no time 
is lost while documents are in the mail, etc. 
  
Procedure for Introducing Produced Documents at Trial  --  Your characterization of our discussion 
regarding how to deal with documents is generally consistent with my recollection of our discussion.  
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As to the more specific procedures you propose in your letter, I am generally agreeable to the 
procedures you suggest, with the caveats that the parties shall be free to add additional produced 
documents during the testimony periods (if permitted to do so by the applicable rules), and that the 
procedures you suggest shall not be the only means of authenticating documents produced by the 
other party.  I also assume that any objections other than authenticity will be reserved and not 
affected by this procedure.  Some of this may depend on the degree of specificity with which the 
parties identify or describe the documents in or at the time of the pretrial disclosures, but your 
proposed procedures sound reasonable to me as I understand them. 
  
Please let me know if you have any questions regarding any of the above.   
  
Best regards --  
  
Bruce 
  
Bruce W. Baber 
King & Spalding LLP 
212-827-4079 (New York) 
404-572-4826 (Atlanta) 
  
 
  ________________________________   
 
King & Spalding Confidentiality Notice: 
 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication may 
contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, you are not 
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Thursday, May 13, 2010 12:36 PM
To: 'Baber, Bruce'
Cc: 'Brown, Emily'; Barbara Solomon
Subject: RE: TCCC / Royal Crown -- ZERO Oppositions

Dear Bruce: 
 
Thank you for your email below.  Here are our comments: 
 
TCCC's Document Production:  Your indication that you "believe" TCCC will be able to produce outstanding documents 
by June 3 is unacceptable, considering that our trial period opens three weeks later.  That does not provide us with 
sufficient time to review the additional materials and make appropriate preparations for trial, including with respect to 
the parties' arrangements concerning document authentication.  The late production is particularly unacceptable 
considering that the document requests have been outstanding since February.  Please let us know immediately 
whether you would prefer to accelerate your production, or push back the start of trial for two weeks (which coincides 
with your proposed extension of some of the later dates in the proceeding, anyway). 
 
With respect to your comments on TCCC's planned production in response to certain specifically identified requests, we 
reserve our right to address any deficiencies once TCCC makes its production. 
 
Schedule for Proceedings:  Yes, the June 19 entry was a typo; the date should have been June 9, 15 days prior to the 
opening of trial.  And we are generally amenable to extending the later dates 2 weeks so as to avoid deadlines around 
the holidays.  However, we will wait to make these adjustments until we have your response to the point above.   
 
Foreign Decisions.  We disagree that the Otokoyama decision is not on point, since "zero" is a foreign word as well as an 
English word.  However, it is clear that ExxonMobil Oil Corp. is not on point in any respect, since that case involved 
whether a foreign decision was relevant to determining the similarity of the marks.  Our position is this:  TCCC can either 
produce the foreign decisions, and the parties can let the Board decide at trial whether they are relevant or not, or TCCC 
can continue to refuse to produce them and Royal Crown can make a motion to compel.  If you are correct that the 
decisions are irrelevant, there would seem to be no risk to their production, since the Board will simply ignore and 
exclude them at trial.  We therefore do not quite understand your client's reluctance.  In any event, please let us know 
immediately how you would like to proceed. 
 
Royal Crown's Document Production:  We intend to supplement Royal Crown's document production, and hope to 
produce additional documents and things (including the audio and audio‐visual materials you referenced) by next week. 
We are also putting the finishing touches on our privilege log. 
 
Trial Testimony Procedure:  Yes, we intended that the written testimony agreement would apply only to direct 
testimony and not to redirect testimony, and we intended that written testimony would be delivered to the other side 
on the due date, either electronically or by hand. 
 
Procedure for Introducing Produced Documents:  Yes, of course the parties are free to authenticate/introduce 
documents by any appropriate method during trial, and all other objections would be reserved. 
 
We look forward to hearing your response regarding acceleration of TCCC's document production or extension of the 
trial period, and regarding the foreign decisions. 
 
Regards, 
Laura 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Thursday, May 13, 2010 5:22 PM
To: 'Baber, Bruce'
Cc: 'Brown, Emily'; Barbara Solomon
Subject: RE: TCCC / Royal Crown -- Scheduling Motion
Attachments: F0625157.DOC

Hi, Bruce: 
 
A 30‐day extension is okay with us, although we still expect TCCC to make final production no later than June 3 and 
reserve our right to seek a further extension if TCCC does not do so. 
 
We are okay with all of the changes that you made to the proposed stipulation, except that almost all of the dates were 
off by a day (and not always in the same direction!).  We've corrected the dates in the attached ‐‐ please let me know if 
our calculations look correct.  If so, you can accept the changes, sign on behalf of TCCC and return to us for 
counterexecution and filing. 
 
Regards, 
Laura 
 

From: Baber, Bruce [mailto:BBaber@KSLAW.com]  
Sent: Thursday, May 13, 2010 4:40 PM 
To: Laura Popp-Rosenberg 
Cc: Brown, Emily 
Subject: TCCC / Royal Crown -- Scheduling Motion 
 
Laura -- 
  
This is in partial response to your message of earlier today regarding the above matter. 
  
We are agreeable to a slight further extension of the schedule, as you suggested, in order to give 
both parties time to complete the production of all remaining documents and prepare for the pretrial 
disclosures and testimony periods.  We believe, however, that it makes sense to simply extend all of 
the dates by thirty additional days rather than fourteen, as thirty makes the calculations easier and the 
new schedule then avoids the holiday issue that was the basis for the adjustments to the schedule we 
proposed in our earlier draft. 
  
A further revised version of the stipulation / motion is attached, which we have again prepared using 
Track Changes from the earlier draft (although we have accepted the changes to the specific dates in 
the schedule to improve readability of the document in View / Markup mode).  As you can see, this 
revised draft adds a sentence or two explaining the additional thirty-day extension and deletes the 
sentence that was in our earlier draft regarding the rebuttal period / holiday issue.  And I think we got 
all of the extended dates correct -- but you may want to check them to be sure. 
  
Please let us have your thoughts regarding the attached document at your convenience. 
  
I will be back to you separately regarding the other issues raised in your message. 
  
Best regards -- 
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Bruce 
  
Bruce W. Baber 
King & Spalding LLP 
212-827-4079 (New York) 
404-572-4826 (Atlanta) 
  
  
  

 
  
 
  ________________________________   
 
King & Spalding Confidentiality Notice: 
 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication may 
contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, you are not 
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 28 



1

Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Wednesday, June 09, 2010 12:58 PM
To: 'Baber, Bruce'
Subject: Royal Crown / TCCC -- Discovery issues

Dear Bruce: 
 
We haven't received any additional document production from TCCC, although you stated that you expected to make 
the production by June 3.  Is the document production already on its way?  If not, when can we expect it? 
 
Also, by our calculation, Royal Crown's responses to TCCC's Revised First Set of Interrogatories are due June 14, 2010.  
Could we have a one week extension of that deadline? 
 
Thanks, 
Laura 
 

  
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
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Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Thursday, June 10, 2010 11:32 AM
To: Laura Popp-Rosenberg
Subject: RE: Royal Crown / TCCC -- Discovery issues

Hi Laura -- 
  
Thanks for your message of yesterday. 
  
I met with my client in Atlanta earlier this week, and they are still searching for some of the 
documents you have requested.  I will update you further in the next several days regarding when we 
will be ready to make the production. 
  
No problem with the one-week extension on the interrogatory responses, as long as Royal Crown will 
in fact respond and not object again on the grounds that there are more than 75 interrogatories.  If 
you do plan to do that, I would think that you would not need an extension. 
  
Any update on RC's privilege log? 
  
Best regards -- 
  
Bruce 
  
Bruce W. Baber  
King & Spalding LLP  
212-827-4079 (New York)  
404-572-4826 (Atlanta)  
  
  

 

From: Laura Popp-Rosenberg [mailto:lrosenberg@fzlz.com]  
Sent: Wednesday, June 09, 2010 12:58 PM 
To: Baber, Bruce 
Subject: Royal Crown / TCCC -- Discovery issues 

 

Dear Bruce: 
 
We haven't received any additional document production from TCCC, although you stated that you expected to 
make the production by June 3.  Is the document production already on its way?  If not, when can we expect it?
 
Also, by our calculation, Royal Crown's responses to TCCC's Revised First Set of Interrogatories are due June 14, 
2010.  Could we have a one week extension of that deadline? 
 
Thanks, 
Laura 
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Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Tuesday, July 06, 2010 10:08 AM
To: Laura Popp-Rosenberg
Cc: Brown, Emily
Subject: RC v TCCC -- Zero Proceedings

Hi Laura -- 
  
Hope you had a good Fourth of July holiday. 
  
Thanks for your voice mail message of late last week, which I think covered pretty fairly the various 
open discovery issues on both sides relating to the above matters.  I will not be in the office at all this 
week, but wanted to let you know that we are agreeable to the extension you propose for the reasons 
you suggested.  We do have some of the additional documents that we will be producing to you but 
not all, and I will be checking in with the client  later this week regarding the outstanding ones. 
  
What I suggest is that (since you have the form from last time) you prepare a motion with a new 
schedule and send a draft to us for review so we can see where all the new dates will fall vis-a-vis 
holidays, etc. and be sure that the dates work on both sides.  Depending on how the dates fall, we 
would be amenable to either a thirty-day extension or a forty-five day extension of all the dates, 
whichever best works with the year-end holidays. 
  
And we can pick back up on the open issues next week when I am back in the office. 
  
Best regards -- 
  
Bruce 
  
Bruce W. Baber 
King & Spalding LLP 
212-827-4079 (New York) 
404-572-4826 (Atlanta) 
  
  
  
 
  ________________________________   
 
King & Spalding Confidentiality Notice: 
 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication may 
contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, you are not 
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Tuesday, July 13, 2010 4:43 PM
To: 'Baber, Bruce'
Subject: ZERO proceedings 

Dear Bruce: 
 
I am writing to follow‐up regarding TCCC's outstanding documents, and also TCCC's outstanding response regarding the 
production of foreign decisions.  Please let us know when we can expect TCCC's remaining documents and TCCC's 
decision on the foreign opinions. 
 
Regards, 
Laura 
 

  
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Monday, August 09, 2010 12:48 PM
To: 'Baber, Bruce'
Cc: Barbara Solomon
Subject: RE: ZERO proceedings 

Dear Bruce: 
 
I never received a response to my email below (or proceeding ones like it), nor have we received any additional 
documents despite the fact that the document requests at issue were served nearly six months ago at this point.   
 
Coke's continued delay in producing documents, and its delay in advising whether it intends to produce the foreign 
decisions, is prejudicing Royal Crown's trial preparation, including its preparation of initial disclosures due in two weeks. 
 
Please advise immediately (i) whether Coke will agree to a further extension of the trial dates; and (ii) when Coke will 
produce its remaining documents and advise regarding the production of foreign decisions.  With regard to the 
extension, we are amenable to a 30‐day extension, but as this would put Coke's trial period of the winter holidays, Coke 
may prefer a longer extension. 
 
If you don't respond to this email promptly, or refuse to consent to the extension, Royal Crown will have no choice but 
to proceed with a motion to compel. 
 
We look forward to hearing from you. 
 
Regards, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Tuesday, July 13, 2010 4:43 PM 
To: 'Baber, Bruce' 
Subject: ZERO proceedings  
 
Dear Bruce: 
 
I am writing to follow‐up regarding TCCC's outstanding documents, and also TCCC's outstanding response regarding the 
production of foreign decisions.  Please let us know when we can expect TCCC's remaining documents and TCCC's 
decision on the foreign opinions. 
 
Regards, 
Laura 
 

  
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 33 



1

Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Thursday, August 12, 2010 4:20 PM
To: Laura Popp-Rosenberg
Subject: RE: ZERO proceedings

Hi Laura -- 
  
Sorry for not getting back to you yesterday on this, it was one of those days and today is no better. 
  
Several items. 
  
First, you had asked in your message of July 6 whether we will consent to substituting Dr Pepper / 
Seven Up, Inc. as the party in place of Royal Crown.  Based on your representations that RC will 
cease to exist, that its marks have been assigned to Dr Pepper / Seven Up, and that this substitution 
will not affect our ability to obtain needed information, etc., we will consent to the substitution.  Please 
prepare a draft of a consent motion for our review. 
  
Second, we are nearly complete with the task of trying to identify any remaining documents 
responsive to your outstanding requests, and acknowledge that it is taking us longer than we 
anticipated due to the press of some intervening matters.  Based on current schedules, I believe that 
we will be able to produce any remaining documents by September 8, the Wednesday after Labor 
Day.  It would be sooner but for the fact that I will be on vacation later this month and Emily is out on 
maternity leave -- her due date is Monday and she is working from home based on her doctor's 
advice.   
  
Third, in view of the above, I suggest we request a further 45 day extension, which would move your 
disclosure date from August 23 to the first week of October.  I want to see how all the dates would 
then play out in view of the holidays at the end of the year, and may want to do a 60 day extension 
depending on that.  I also suggest that we (1) take out of the next motion the parts from the last one 
that referenced the settlement language of the earlier order and (2) add some references to the fact 
that the parties have agreed to certain additional pre-testimony procedures that will simplify the 
proceedings but require additional activities prior to the finalization of the disclosures, etc. and that we 
are still addressing certain open discovery issues that are taking longer than anticipated due to 
summer holidays and vacation schedules. 
  
Fourth, we are trying to get a better handle on the issue of foreign decisions relating to the ZERO 
marks before we provide you with a further response.  As you may know, my client's global trademark 
function is decentralized, and prosecution matters are handled by lawyers in other countries.  I also 
note that we requested that you provide us with some sense of the issues with respect to which you 
believe any foreign decisions would be relevant, but as far as I know you have not done so.  But I will 
be back to you with a further response on this issue by the same September 8 date. 
  
Finally, as you know the parties have had some direct in-house to in-house counsel discussions 
regarding these matters on a number of occasions in the past, most recently last year when one of 
my clients spoke with Michael Woods of DPSG.  I have been asked by my client whether he is still the 
DPSG lawyer who is responsible for these matters and, if so, for his contact information.  And if he is 
not the right person, can you advise who is and her or his contact information?  My folks may want to 
have a further discussion with their counterparts at DPSG sometime during the next few weeks. 
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I think that covers all the open issues for now; let me know if you think I have left anything out.  I hope 
your back issues have been resolved and that you can enjoy a restful vacation -- hopefully someplace 
fun. 
  
Best regards -- 
  
Bruce 
  
Bruce W. Baber  
King & Spalding LLP  
212-827-4079 (New York)  
404-572-4826 (Atlanta)  
  

  

 

From: Laura Popp-Rosenberg [mailto:lrosenberg@fzlz.com]  
Sent: Thursday, August 12, 2010 10:12 AM 
To: Baber, Bruce 
Subject: RE: ZERO proceedings 

Dear Bruce: 
 
I didn't hear from you yesterday, so I'm checking in.  As noted, I'd like to get the extension taken care of before 
I’m out next week. 
 
Thanks, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Tuesday, August 10, 2010 10:51 AM 
To: 'Baber, Bruce' 
Subject: RE: ZERO proceedings 
 
Thanks, Bruce.  Please do get back to me on all issues by Wednesday, as I will be on vacation next week and 
would like to know where things stand before I leave. 
 

From: Baber, Bruce [mailto:BBaber@KSLAW.com]  
Sent: Monday, August 09, 2010 6:54 PM 
To: Laura Popp-Rosenberg 
Subject: RE: ZERO proceedings 
 

Laura -- 
  
Thanks for your message of earlier today.  I have been tied up all day and unable to respond 
until now. 
  
We will agree to a further extension, but I need to check with my client to see where a couple 
of the open issues stand before advising on the length of the extension (and when we should 
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request it).  I also want to get back to you on some other issues, including the change of 
ownership issue you wrote to me about some time ago.  I will be back to you on these by 
Wednesday. 
  
Best regards -- 
  
Bruce 
  
Bruce W. Baber  
King & Spalding LLP  
212-827-4079 (New York)  
404-572-4826 (Atlanta)  
  

  

  

 

From: Laura Popp-Rosenberg [mailto:lrosenberg@fzlz.com]  
Sent: Monday, August 09, 2010 12:48 PM 
To: Baber, Bruce 
Cc: Barbara Solomon 
Subject: RE: ZERO proceedings 

 

Dear Bruce: 
 
I never received a response to my email below (or proceeding ones like it), nor have we received any 
additional documents despite the fact that the document requests at issue were served nearly six 
months ago at this point.   
 
Coke's continued delay in producing documents, and its delay in advising whether it intends to produce 
the foreign decisions, is prejudicing Royal Crown's trial preparation, including its preparation of initial 
disclosures due in two weeks.   
 
Please advise immediately (i) whether Coke will agree to a further extension of the trial dates; and (ii) 
when Coke will produce its remaining documents and advise regarding the production of foreign 
decisions.  With regard to the extension, we are amenable to a 30‐day extension, but as this would put 
Coke's trial period of the winter holidays, Coke may prefer a longer extension. 
 
If you don't respond to this email promptly, or refuse to consent to the extension, Royal Crown will have 
no choice but to proceed with a motion to compel. 
 
We look forward to hearing from you. 
 
Regards, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Tuesday, July 13, 2010 4:43 PM 
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To: 'Baber, Bruce' 
Subject: ZERO proceedings  
 
Dear Bruce: 
 
I am writing to follow‐up regarding TCCC's outstanding documents, and also TCCC's outstanding 
response regarding the production of foreign decisions.  Please let us know when we can expect TCCC's 
remaining documents and TCCC's decision on the foreign opinions. 
 
Regards, 
Laura 
 

  
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
 

 
The information contained in this email message may be privileged, confidential, and 
protected from disclosure. Any unauthorized use, printing, copying, disclosure or 
dissemination of this communication may be subject to legal restriction or sanction. 
If you think that you have received this email message in error, please reply to the 
sender.  

 

 
King & Spalding Confidentiality Notice: 
 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication 
may contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, 
you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in error, please notify 
the sender immediately by e-mail and delete all copies of the message. 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Friday, September 10, 2010 5:21 PM
To: 'Baber, Bruce'
Cc: Barbara Solomon
Subject: RE: ZERO proceedings

Dear Bruce: 
 
I'm following up on my email below.  I had asked for a response by today, but have not received one yet. 
 
I'm also following up on TCCC's production.  Your email to me of August 12 stated that production would be made by 
September 8.  We have not received anything yet.  Can you please let me know if documents were indeed sent out on 
Wednesday?  If not, when can we expect to receive them? 
 
Regards, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Tuesday, September 07, 2010 11:07 AM 
To: 'Baber, Bruce' 
Subject: ZERO proceedings 
 
Dear Bruce: 
 
I hope you had an enjoyable Labor Day weekend. 
 
Because it is sometimes difficult to get time on our client's calendars, we have been looking ahead to possible deposition 
dates for our trial period.  As it ends up, with the Thanksgiving Day holiday and planned vacations, we are having 
problems scheduling one of our witnesses for deposition during the trial period.  We therefore request your consent to 
take the witness's deposition out of time.   
 
Our trial period is scheduled to close Monday, December 6; we propose to take the one out‐of‐time deposition two days 
later, on Wednesday, December 8.  We ask that you let us know by this Friday, September 10, whether your client will 
consent to take the out‐of‐time deposition.  If so, we will prepare a stipulation to submit to the Board. 
 
Thank you in advance for your consideration. 
 
Regards, 
Laura 
 

  
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
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Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Friday, September 10, 2010 5:37 PM
To: Laura Popp-Rosenberg
Subject: RE: ZERO proceedings

Hi Laura -- 
  
Thanks for the reminder; you were on my list for today and I just hadn't gotten back to you yet. 
  
I have no problem in concept with your taking the testimony of one witness two days after the period 
closes, as long as the witness is identified by name in advance.  However, I would want to avoid if 
possible having to make an extra trip (to Plano, for example) for just that one witness, especially if we 
will have had to travel to the same location (Plano, for example) during the testimony period for other 
witnesses -- so perhaps some further coordination is warranted.  Ideally, it would be best if we could 
do all of your witnesses in the same location in a single trip -- just as we would try to plan to do all of 
our Atlanta witnesses in a single trip when our testimony period comes around.   
  
So without knowing the details of which witness you are referring to, where he or she is located, how 
many witnesses you plan to have, and whether some of the others are in the same location, I have 
several questions.  Can you identify the one witness?  Do you plan to have other witnesses in the 
same location?  If so, would it work better and would we be able to do all of the witnesses in a single 
trip if we did them all that same week or the next week, i.e., if we did two or three witnesses "out of 
time" rather than just one? 
  
I am willing to be pretty flexible on this and we could even push back your testimony close date by a 
week or two if necessary, but I don't know enough at this point to suggest how best to handle it.  And 
it's not that I don't like Plano, of course.  Just trying to be efficient. 
  
I do have documents that I am trying to get processed in Emily's absence, and hope to have them to 
you next week or the first of the following week since I have a brief due on Monday and will be on the 
west coast most of the rest of next week. 
  
Best regards -- 
  
Bruce 
  
Bruce W. Baber  
King & Spalding LLP  
212-827-4079 (New York)  
404-572-4826 (Atlanta)  
  
  

 

From: Laura Popp-Rosenberg [mailto:lrosenberg@fzlz.com]  
Sent: Friday, September 10, 2010 5:21 PM 
To: Baber, Bruce 
Cc: Barbara Solomon 
Subject: RE: ZERO proceedings 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Tuesday, July 17, 2012 10:27 AM
To: 'Baber, Bruce'
Cc: 'Brown, Emily'; Barbara Solomon
Subject: RE: Royal Crown/TCCC (ZERO)

Importance: High

Dear Bruce: 
 
Following up on my email below.  Please advise when you are available for a discussion this week.  My schedule is 
flexible. 
 
Regards, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Monday, July 09, 2012 8:17 PM 
To: 'Baber, Bruce' 
Cc: 'Brown, Emily' 
Subject: Royal Crown/TCCC (ZERO) 
 
Dear Bruce: 
 
It looks like it is time to start‐up our consolidated oppositions once again.  (Of course, if you have any information about 
an appeal of the AmBev decision that would continue to delay our trial, please let us know.) 
 
We believe that it would be useful for the parties to agree on a schedule for moving forward with the trial, which the 
parties would then suggest to the TTAB.  Looking back over our records, it seems that there are a small number of issues 
that the parties still need to work out before trial can start, including both parties needing to update certain of their 
discovery responses and/or document productions.   
 
Can we have a telephone conference this week to discuss?  I propose Wednesday at 3:00 PM, but if that doesn't work 
for you, please suggest some other date/time combos that would work. 
 
Regards, 
Laura 

  
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Thursday, July 19, 2012 3:41 PM
To: 'Baber, Bruce'
Cc: 'Brown, Emily'; Barbara Solomon
Subject: RE: Royal Crown/TCCC (ZERO)
Attachments: F1051017.PDF

Importance: High

Dear Bruce: 
 
As you know, the Board has reinstated the consolidated proceedings between Royal Crown and TCCC.  (See attached.)  
We would still like to speak with you to discuss the open discovery issues and to discuss whether any changes should be 
made to the Board's schedule. 
 
Please advise me of your availability.  I am available any time tomorrow. 
 
Regards, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Tuesday, July 17, 2012 10:27 AM 
To: 'Baber, Bruce' 
Cc: 'Brown, Emily'; Barbara Solomon 
Subject: RE: Royal Crown/TCCC (ZERO) 
Importance: High 
 
Dear Bruce: 
 
Following up on my email below.  Please advise when you are available for a discussion this week.  My schedule is 
flexible. 
 
Regards, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Monday, July 09, 2012 8:17 PM 
To: 'Baber, Bruce' 
Cc: 'Brown, Emily' 
Subject: Royal Crown/TCCC (ZERO) 
 
Dear Bruce: 
 
It looks like it is time to start‐up our consolidated oppositions once again.  (Of course, if you have any information about 
an appeal of the AmBev decision that would continue to delay our trial, please let us know.) 
 
We believe that it would be useful for the parties to agree on a schedule for moving forward with the trial, which the 
parties would then suggest to the TTAB.  Looking back over our records, it seems that there are a small number of issues 
that the parties still need to work out before trial can start, including both parties needing to update certain of their 
discovery responses and/or document productions.   
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Thursday, July 19, 2012 5:39 PM
To: 'Baber, Bruce'
Cc: 'Brown, Emily'; Barbara Solomon
Subject: RE: Royal Crown/TCCC (ZERO)

Dear Bruce: 
 
Just as an FYI, we believe there is a mistake in the schedule the Board issued:  the time between TCCC's pretrial 
disclosures (set for 11/30) and the close of its trial period (set for 12/15) is too short by 30 days.  I left a voicemail for the 
interlocutory attorney. 
 
We can discuss this issue when we have the call I've been trying to schedule. 
 
Regards, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Thursday, July 19, 2012 3:41 PM 
To: 'Baber, Bruce' 
Cc: 'Brown, Emily'; Barbara Solomon 
Subject: RE: Royal Crown/TCCC (ZERO) 
Importance: High 
 
Dear Bruce: 
 
As you know, the Board has reinstated the consolidated proceedings between Royal Crown and TCCC.  (See attached.)  
We would still like to speak with you to discuss the open discovery issues and to discuss whether any changes should be 
made to the Board's schedule. 
 
Please advise me of your availability.  I am available any time tomorrow. 
 
Regards, 
Laura 
 

From: Laura Popp-Rosenberg  
Sent: Tuesday, July 17, 2012 10:27 AM 
To: 'Baber, Bruce' 
Cc: 'Brown, Emily'; Barbara Solomon 
Subject: RE: Royal Crown/TCCC (ZERO) 
Importance: High 
 
Dear Bruce: 
 
Following up on my email below.  Please advise when you are available for a discussion this week.  My schedule is 
flexible. 
 
Regards, 
Laura 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Monday, August 27, 2012 3:59 PM
To: 'Baber, Bruce'
Subject: RC v. TCCC -- ZERO oppositions
Attachments: RE: RC v TCCC -- Zero Proceedings

Dear Bruce: 
 
As discussed, below my signature is the list of discovery requests that we believe it would be appropriate for TCCC to 
update or respond to the in the first instance.  Should you have any questions or concerns about this list, let's set up a 
time to discuss in the near future.     
 
Also, to respond to your question, according to my preliminary review, it appears that RC last produced documents on 
August 27, 2010, corresponding to a final document number of RC 0004335. 
 
And, just fyi, we had previously sent you RC's privilege log on July 6, 2010.  (See attached email.) 
 
We look forward to hearing from you soon on extending the trial schedule.   
 
Regards, 
Laura 

  
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
 
 
Discovery items for updating/response from TCCC 
 
Requests for Admission 

 Nos. 50 – 51 

 No. 68 

 Nos. 70 – 98 

 No. 101 

 Nos. 106 – 113 

 Nos. 124 – 125 

 Nos. 132 – 137 

 Fourth Set of Requests for Admission (recently served) 
Note that for Requests for Admission Nos. 85 through 98, we believe that TCCC's original responses were unresponsive.
 
Document Requests 

 Nos. 7 – 9 

 Nos. 12 – 19 

 Nos. 21 – 22 

 Nos. 24 –27 

 Nos. 30 – 33 

 Nos. 35 – 36 

 No. 38 
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 Third Set of Document Requests (We do not believe TCCC produced responsive documents, except to the extent 
that documents produced in response to earlier document request sets might also be responsive to the third 
set.) 

 Fourth Set of Document Requests (We do not believe TCCC produced responsive documents, except to the 
extent that documents produced in response to earlier document request sets might also be responsive to the 
fourth set.) 

 Fifth Set of Document Requests (recently served) 
 
Interrogatories 

 No. 8  

 No. 9 

 No. 10 

 No. 11 

 No. 12 

 No. 13 

 No. 14 
 

Privilege Log 

 TCCC promised a supplement to its privilege log by email dated May 12, 2010.  We have no record of having 
received it. 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 39 



1

Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Tuesday, September 18, 2012 2:36 PM
To: Laura Popp-Rosenberg
Subject: RE: RC v. TCCC -- ZERO oppositions

Laura -- 
  
We propose the following: 
  
1.    That RC agree to extend for two weeks, to Friday, October 5, our deadline for responding to the 
new discovery requests you served on August 17. 
  
2.    That the schedule be revised so that the discovery period remain closed, and RC's pretrial 
disclosures are due on December 15, 2012 -- which is about a two and a half month extension and 
will push the start of your testimony period into early January. 
  
Based on my discussions with my client, we believe we will be able to produce additional documents 
by Friday, October 19.  And in the meantime, we can discuss further the supplementation issues we 
talked about in our recent call. 
  
If the above is agreeable to RC, can you prepare a joint motion with new dates? 
  
Also, can you send me Word versions of the discovery requests you served on August 17? 
  
Best -- 
  
Bruce 
  
Bruce W. Baber  
King & Spalding LLP  
212-827-4079  (New York)  
404-572-4826  (Atlanta)  

  

  

 

From: Laura Popp-Rosenberg [mailto:lpopp-rosenberg@fzlz.com]  
Sent: Thursday, September 06, 2012 4:03 PM 
To: Baber, Bruce 
Subject: RE: RC v. TCCC -- ZERO oppositions 

 

Dear Bruce: 
 
Checking in to see if you've had a chance to come up with a proposal on extending the trial start date.   
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Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Tuesday, September 18, 2012 6:08 PM
To: Laura Popp-Rosenberg
Subject: RE: RC v. TCCC -- ZERO oppositions

Sorry -- left out a "not" when I was editing. 
  
Should have read "documents responsive to the requests as to which we have not produced 
documents in the past and at least some of the supplementation you have requested." 
  
Apologies for the confusion -- 
  
Bruce 

Bruce W. Baber  
King & Spalding LLP  
212-827-4079  (New York)  
404-572-4826  (Atlanta)  

 

From: Laura Popp-Rosenberg [mailto:lpopp-rosenberg@fzlz.com]  
Sent: Tuesday, September 18, 2012 6:04 PM 
To: Baber, Bruce 
Cc: Barbara Solomon 
Subject: RE: RC v. TCCC -- ZERO oppositions 

Aren't "documents responsive to the requests as to which [TCCC] ha[s] produced documents in the past" and 
"the supplementation [we] have requested" the same thing?  What about documents responsive to the third, 
fourth or fifth document requests (ignoring solely for purposes of this discussion any objections you may have to 
those requests)? 
 

From: Baber, Bruce [mailto:BBaber@KSLAW.com]  
Sent: Tuesday, September 18, 2012 5:56 PM 
To: Laura Popp-Rosenberg 
Cc: Barbara Solomon 
Subject: RE: RC v. TCCC -- ZERO oppositions 
 

Laura -- 
  
Thanks for your message. 
  
We are still considering all of your supplementation requests (as well as the new requests you 
served).  Based on the current status of that review, I expect that we will produce by October 
19 documents responsive to the requests as to which we have produced documents in the 
past and at least some of the supplementation you have requested.  As to others, we will likely 
need some additional discussion. 
  
Bruce 
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Bruce W. Baber  
King & Spalding LLP  
212-827-4079  (New York)  
404-572-4826  (Atlanta)  
  
  

 

From: Laura Popp-Rosenberg [mailto:lpopp-rosenberg@fzlz.com]  
Sent: Tuesday, September 18, 2012 5:50 PM 
To: Baber, Bruce 
Cc: Barbara Solomon 
Subject: RE: RC v. TCCC -- ZERO oppositions 

Dear Bruce: 
 

I'd like clarification of the following statements, ". . . we believe we will be able to produce 
additional documents by Friday, October 19.  And in the meantime, we can discuss 
further the supplementation issues we talked about in our recent call." 
 
Does this mean that your client believes it will be able to produce by October 19 both (i) documents 
responsive to the third, fourth and fifth set of document requests, for which TCCC has not yet produced 
any responsive documents; and (ii) documents supplementing its earlier production, as requested in our 
August 27 email and as required by the Federal Rules of Civil Procedure?  Or just category (i)?  Or 
something different? 
 
In general, we are fine both with extending TCCC's deadline by two weeks to respond to the discovery 
requests and fine with extending the trial schedule so that our client's pre‐trial disclosures are due in the 
second half of December (though after December 15, so that our trial period starts in January not 
December 30).  But first we would like to have clarification as to when TCCC expects to fully complete 
document production. 
 
Thanks, 
Laura 
 

From: Baber, Bruce [mailto:BBaber@KSLAW.com]  
Sent: Tuesday, September 18, 2012 2:36 PM 
To: Laura Popp-Rosenberg 
Subject: RE: RC v. TCCC -- ZERO oppositions 
 

Laura -- 
  
We propose the following: 
  
1.    That RC agree to extend for two weeks, to Friday, October 5, our deadline for 
responding to the new discovery requests you served on August 17. 
  
2.    That the schedule be revised so that the discovery period remain closed, and RC's 
pretrial disclosures are due on December 15, 2012 -- which is about a two and a half 
month extension and will push the start of your testimony period into early January. 
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1

Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Tuesday, October 16, 2012 12:53 PM
To: 'Baber, Bruce'
Cc: Giselle C.W. Huron; Barbara Solomon
Subject: ZERO oppositions

Importance: High

Dear Bruce: 
 
We have received TCCC's "responses" to our client's fifth set of document requests and fourth set of requests for 
admissions.  They are wholly deficient.  TCCC cannot refuse to respond on the theory that discovery had closed in April 
2010 since the Board's July 23, 2012 order specified a new discovery close date and the discovery requests at issue were 
served within the discovery period.  I also find the failure to respond in substance to these requests particularly 
egregious  in light of your multiple requests for an extension of time to respond.   
   
Please let me know a date this week when you are available for a meet‐and‐confer on this issue, as we plan to file an 
immediate motion to compel unless TCCC agrees to provide substantive responses by no later than October 22, 2012. 
 
Regards, 
Laura 

 
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
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Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Wednesday, October 24, 2012 6:50 PM
To: Laura Popp-Rosenberg
Subject: ZERO oppositions

Laura -- 
  
Further to our conversation on Monday, below is a summary of what we are prepared to provide in 
connection with the discovery requests served by RC in August, if RC agrees that such production 
will be in lieu of service of formal responses to the requests. 
  
In response to the document requests, we will voluntarily produce to RC, notwithstanding our 
objections to the requests: 
  
        (1)      for HONEST ZERO products, documents identifying the products on or in connection with 
which the HONEST ZERO mark is used, and nutrition information and exemplary advertising 
materials for those products; 
  
        (2)     for vitaminwater zero products, documents identifying the products on or in connection 
with which the vitaminwater zero mark is used, and press releases, nutrition information, exemplary 
advertising materials, sales summary data and marketing spend summary data for those products; 
and  
  
        (3)     for the "ABA Advertising Campaign" materials, any documents we can identify regarding 
those materials. 
  
We believe that the foregoing would be consistent with our prior discovery responses and the scope 
of the document productions we have previously made. 
  
In response to the requests for admissions, we are prepared to work with you on a stipulation that 
would accurately reflect (a) whether the appropriate individuals within TCCC, i.e., those individuals 
charged with responsibility for taking action with respect to TCCC's marks, are or were aware of the 
"new" third party uses you have identified in the requests; (b) whether those individuals have or have 
had specific information regarding whether any of those marks were used in commerce, or regarding 
the scope, extent, nature or duration of any such use; and (c) whether TCCC has communicated any 
objection to the users of those marks or initiated any litigation with respect to such uses.  We also are 
willing to work with you on a stipulation regarding the "ABA Advertising Campaign" materials, once 
we have sufficient information regarding those materials. 
  
I will look forward to receiving your thoughts regarding the above proposals at your early 
convenience. 
  
Best regards -- 
  
Bruce 
  
Bruce W. Baber 
King & Spalding LLP 
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212-827-4079  (New York) 
404-572-4826  (Atlanta) 
  
 
  ________________________________   
 
King & Spalding Confidentiality Notice: 
 
This message is being sent by or on behalf of a lawyer. It is intended exclusively for the individual or entity to which it is addressed. This communication may 
contain information that is proprietary, privileged or confidential or otherwise legally exempt from disclosure. If you are not the named addressee, you are not 
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have received this message in error, please notify the sender 
immediately by e-mail and delete all copies of the message. 
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Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Monday, November 19, 2012 7:47 PM
To: 'Baber, Bruce'
Cc: Barbara Solomon
Subject: ZERO Oppositions

Dear Bruce: 
 
We write with respect to TCCC's continuing failure to satisfy its discovery obligations, as more fully set forth below.  We 
have attempted to work with you and your client on these issues for months, and believe that the time has come for 
Board intervention.  We therefore intend to move forward with a motion to compel, and intend to file the motion by 
next week.  Although we believe that we have fulfilled our obligation to meet‐and‐confer with you on these issues and 
that further discussions are unlikely to be productive, we are available to discuss these issues with you further if you 
would like to do so.  I will be in tomorrow and Wednesday, but out Thursday and likely Friday. 
 
TCCC's Failure to Respond to Discovery Requests Dated August 17, 2012 
As you know, we disagree with your contention that our August 17, 2012 discovery requests were served out of time 
and your theory that the Board's July 23, 2012 order mistakenly provided a new discovery close date.  We have 
considered your offer, as set forth in your email dated October 24, 2012, to provide a limited set of information in lieu of 
discovery requests.  Your offer does not go far enough since it does not fully respond to the substance of our requests, 
and therefore we do not accept it.  We intend to move to compel full responses. 
 
TCCC's Failure to Produce Documents in Response to Requests Dated January 14, 2010 and February 23, 2010 
TCCC has not produced any documents in response to these requests.  We have been very patient on this, but you never 
meet the deadlines you yourself set for producing documents. 
 
TCCC's Failure to Supplement its Discovery Responses, including Document Production 
TCCC has failed to supplement any of its discovery responses.  Given our client's approaching trial deadline, we cannot 
wait any longer. 
 
TCCC's Failure to Adequately Respond to Multiple Discovery Requests 
Separate and apart from TCCC's failure to supplement its discovery responses, we do not believe that TCCC has 
adequately responded to certain discovery requests, as follows: 
 
1.  Documents concerning consumer understanding or perception of the term ZERO when used in connection with 
beverages.  (Document Request Nos. 8, 9, 14‐19).   
2.  Documents concerning advertising for TCCC's products with ZERO in the name.  (Document Request Nos. 11‐ 13, 26, 
39‐46, 53‐55, 63) 
3.  Trademark searches (Document Request Nos. 20, 21) 
4.  Third‐party use of the term ZERO in connection with beverages (Document Request Nos. 22, 48) 
5.  Documents concerning the development and selection of TCCC's marks at issue (Document Request Nos. 24, 30, 31) 
6.  Documents supporting allegations in TCCC's Notice of Opposition (Document Request Nos. 36, 37) 
7.  Foreign decisions regarding the protectability of the term ZERO (Document Request No. 47) 
8.  First use date of each of TCCC's marks at issue (Document Request Nos. 56, 57) 
 
TCCC's objections to the above‐referenced discovery requests and TCCC's limited production in response thereto lead us 

to believe that TCCC is improperly withholding documents.  We intend to move to compel full responses.  
 
DPSU reserves the right to further object to TCCC's discovery responses in this proceeding. 
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Regards, 
Laura 

 
Laura Popp-Rosenberg | Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza | New York, New York 10017 
T: (212) 813-5943 | F: (212) 813-5901 | www.frosszelnick.com 
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Laura Popp-Rosenberg

From: Baber, Bruce [BBaber@KSLAW.com]
Sent: Tuesday, November 27, 2012 11:58 AM
To: Laura Popp-Rosenberg
Subject: RE: ZERO Oppositions

Laura -- 
  
Thanks for your message.  I have been out of the office and am traveling today and tomorrow, but 
can have a call to discuss these issues on Friday.  I note that you raise in your message at least 
some items as to which I don't believe we have had any discussion (those in the fourth group), and 
would like to at least understand what the issues are that you intend to raise. 
  
Bruce 
  
Bruce W. Baber  
King & Spalding LLP  
212-827-4079  (New York)  
404-572-4826  (Atlanta)  
  
  

 

From: Laura Popp-Rosenberg [mailto:lpopp-rosenberg@fzlz.com]  
Sent: Monday, November 19, 2012 7:47 PM 
To: Baber, Bruce 
Cc: Barbara Solomon 
Subject: ZERO Oppositions 

 

Dear Bruce: 
 
We write with respect to TCCC's continuing failure to satisfy its discovery obligations, as more fully set forth 
below.  We have attempted to work with you and your client on these issues for months, and believe that the 
time has come for Board intervention.  We therefore intend to move forward with a motion to compel, and 
intend to file the motion by next week.  Although we believe that we have fulfilled our obligation to meet‐and‐
confer with you on these issues and that further discussions are unlikely to be productive, we are available to 
discuss these issues with you further if you would like to do so.  I will be in tomorrow and Wednesday, but out 
Thursday and likely Friday. 
 
TCCC's Failure to Respond to Discovery Requests Dated August 17, 2012 
As you know, we disagree with your contention that our August 17, 2012 discovery requests were served out of 
time and your theory that the Board's July 23, 2012 order mistakenly provided a new discovery close date.  We 
have considered your offer, as set forth in your email dated October 24, 2012, to provide a limited set of 
information in lieu of discovery requests.  Your offer does not go far enough since it does not fully respond to 
the substance of our requests, and therefore we do not accept it.  We intend to move to compel full responses. 
 
TCCC's Failure to Produce Documents in Response to Requests Dated January 14, 2010 and February 23, 2010 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 45 



1

Laura Popp-Rosenberg

From: Laura Popp-Rosenberg
Sent: Tuesday, November 27, 2012 6:30 PM
To: 'Baber, Bruce'
Subject: RE: ZERO Oppositions

Dear Bruce: 
 
I am available to speak on Friday at any time.  However, I cannot promise that we will not file our motion to compel 
before that time. 
 
Let me know when you want to speak. 
 
Regards, 
Laura 
 

From: Baber, Bruce [mailto:BBaber@KSLAW.com]  
Sent: Tuesday, November 27, 2012 11:58 AM 
To: Laura Popp-Rosenberg 
Subject: RE: ZERO Oppositions 
 

Laura -- 
  
Thanks for your message.  I have been out of the office and am traveling today and tomorrow, but 
can have a call to discuss these issues on Friday.  I note that you raise in your message at least 
some items as to which I don't believe we have had any discussion (those in the fourth group), and 
would like to at least understand what the issues are that you intend to raise. 
  
Bruce 
  
Bruce W. Baber  
King & Spalding LLP  
212-827-4079  (New York)  
404-572-4826  (Atlanta)  
  
  

 

From: Laura Popp-Rosenberg [mailto:lpopp-rosenberg@fzlz.com]  
Sent: Monday, November 19, 2012 7:47 PM 
To: Baber, Bruce 
Cc: Barbara Solomon 
Subject: ZERO Oppositions 

 

Dear Bruce: 
 
We write with respect to TCCC's continuing failure to satisfy its discovery obligations, as more fully set forth 
below.  We have attempted to work with you and your client on these issues for months, and believe that the 


